Abstract
centrality of the ECJ. 1 While legal research has emphasised how the ECJ defended European integration against the destructive forces of the member states, political scientists saw and described a self-empowering court. Combinations of these insights still dominate legal textbooks on European law today. 2 An important exception to the standard account came from the famous American legal scholar Eric Stein. In a ground-breaking article in 1981, he argued that the Legal Service of the European Commission was instrumental to the Van Gend en Loos ruling because it fashioned the core argument used by the ECJ in the ruling -that the European Communities (EC) constituted a special legal order fundamentally different from classic international law, thereby justifying the direct effect and primacy of European law. 3 Recent historical research has tried to document Stein's claim and has traced the ideational roots of the Van Gend en Loos ruling back to a constitutional legal discourse of European integration, born in the European federalist movement of the 1950s, and influential among central actors both inside and outside of the European institutions. 4 However, due to a lack of documentary evidence these preliminary analyses have been less precise as to who actually promoted this legal thinking and how. On the basis of recently released archival sources, this article will trace the role of the Legal Service much more precisely than has been possible before. 5 By doing so it will explore the historical roots of the constitutional practice that in significant ways would shape the development of European law in subsequent decades.
Towards a constitutional practice, 1952-8
Until now historians have almost completely ignored the role played by the Legal Service of the European executive in the history of European integration. 6 This is in many ways a remarkable omission. Both Jean Monnet, the first president of the High Authority (HA) , and Walter Hallstein, first president of the European Economic Community (EEC) Commission (1958-67) , placed important emphasis on the role of law in uniting Europe. Monnet had originally been reluctant to see the establishment of a European supreme court during the negotiations of the Treaty One of the most important tasks of the Legal Service was to facilitate the construction of a European legal order solid enough to constitute the foundation for European co-operation and policy-making. As the legal representative of the HA and the Commission of the EEC before the ECJ, the Legal Service had a unique platform from which to influence the direction of European laws. Before 1958, the HA was the defendant in most cases and after 1958, regardless of whether the Commission was a party, court procedures permitted the Commission (and the member states as well as the Council) to give its legal opinion in every case brought before the ECJ. 16 When the HA or the Commission was not directly involved in the case, for example in the preliminary references on the interpretation of European law sent by national courts to Luxembourg under the new Article 177 in the EEC Treaty, the Legal Service took upon itself to act as a kind of amicus curiae -legal councillorto the ECJ.
What kind of legal thinking would guide the Legal Service in the first decade of European law? We now know the Legal Service adopted a federal and consequently a constitutional understanding of the nature of European law as early as the first case before the ECJ in December 1954. 17 Several influences seemed to have shaped the thinking of the Legal Service. First, Monnet's embrace of federalism when he became president of the HA almost certainly played an important role in how the Legal Service would interpret the relatively ambiguous Treaty of Paris. 18 Second, several of the first jurists employed in the Legal Service held federalist persuasions, such as, for example, Italian jurist and later judge of the ECJ (1958-62) Nicola Catalano. 19 Finally, the Legal Service had first-hand experience in the negotiations on the Treaty of Paris through Walter Much, who had been part of the German delegation that had pushed for a federal and constitutional understanding of the ECSC. In Die Amthaftung im Recht der E.G.K.S., published in 1952, Much argued that the Treaty of Paris had a constitutional nature and he considered the ECSC to be the first step towards a federal state. 20 A federal and constitutional understanding of European law must initially have felt relatively foreign to Gaudet, coming from the Conseil d'État, which had little 16 See Article 20 and 37 of the Protocol on the Statute of the Court of Justice to the EEC. 17 We have two revealing sources that document this. Eisenberg 25 The Legal Service would find a partial ally in Lagrange, who became AdvocateGeneral of the ECJ in 1952. In his scholarly writings from 1953 onwards and in his legal advice before the ECJ, Lagrange promoted a constitutional understanding of the Treaty of Paris and the role of the ECJ. In his view the constitutional nature of the ECJ was, however, not a result of a teleological assumption. Instead it was rooted in the character of the ECJ as an administrative court, responsible for securing the rights and freedom of citizens in the face of administrative power. 26 of comparative law in order to ensure that the creation of a European legal order was drawn from national legal orders and practice. 27 Gaudet however did not find this approach helpful. As he would confide to Swatland: 'in order to mark out the rule of law to be applied in the Communities, the Court must usually start from the treaties, their spirit and common sense, and not from an honest blend of the various national statues of the member states'. 28 However, while Lagrange at least shared the federal objective, the early case law of the ECJ said little on the legal nature of the Treaty of Paris and the ECSC. A chronological analysis reveals, strikingly, that the ECJ's initial judicial line was very cautious, with regard to both the concrete rulings and the interpretative methodology adopted. Gradually, however, the ECJ gained courage and established itself as an internal, administrative court with a very modest constitutional dimension. It adopted a number of interpretative methods drawn from comparative law, as recommended by Lagrange and Roemer. Only rarely did the Court apply the teleological methodology promoted by the Legal Service. 29 Without access to the archive of the ECJ, we can only speculate about the reasons for the Court's conservative stance. 30 Obviously as a new court, one taking part in a unique and highly technical experiment of international co-operation, caution could be expected. The defeat of the EDC in 1954 could hardly have helped. For Gaudet, however, there was no doubt that the conservative nature of the Court first and foremost reflected the judges on the bench. 31 The sparse evidence we have seems to confirm Gaudet's view. Inside the ECJ, Otto Riese, Jacques Rueff and Adrianus van Kleffens were the dominant personalities, according to oral testimony. 32 Considering Riese's adherence to textual interpretations based on international law 33 and the administrative and diplomatic experiences of Van Kleffens and Rueff, it is unsurprising that the Court did not adopt a teleological methodology or a federal understanding of European law. 34 The Legal Service's limited success in shaping the case law of the ECJ was matched by a similar disinterest among national judiciaries and academics. National courts 27 For example the position of Lagrange in case 8/55. generation of federalist-inclined scholars during the debates at Stresa promising for the future. 43 When the congress of Stresa took place in July 1957, the seeds for future development had already been sown. From June 1956 to March 1957 the governments of the six member states of the ECSC had negotiated two new treaties on nuclear energy co-operation, EURATOM, and on the establishment of a universal common market, the EEC. After the failure of the EDC, the constitutional and supranational dimension of European integration had to be toned down, if the new treaties were to stand any chance of ratification in France. In line with this tendency, and due to pressure from the Ministry of Economics led by Ludwig Erhard, the German foreign ministry and Hallstein had to approach the institutional question in a more pragmatic way. This time the institutional and legal dimension of European integration took second place in order to ensure a pragmatic, functional step forward towards deeper co-operation and consequently closer political ties between West Germany and France. 44 It was under these significant political constraints, and frankly, bleak prospects for any strengthening of the constitutional and federal dimension of the two new communities that Gaudet was called upon by Paul Henri Spaak, leader of the intergovernmental conference and Belgian foreign minister, to participate in the socalled Groupe de rédaction to work out the legal and institutional shape and details of the two new communities. According to the testimony of one of the participants, Pierre Pescatore, Gaudet played a crucial role in promoting a constitutional conception of the new treaties, together with the Italian representative and former colleague from the Legal Service, Catalano, who since 1956 had been employed in the Avvocatura dello Stato and was now part of the Italian delegation. 45 As a result, the committee managed discreetly to insert a number of constitutional elements in the EEC Treaty, which was otherwise characterised by the strengthening of the Council of Ministers vis-à-vis what was now to be termed the Commission. Among these constitutional elements the most important was proposed by Catalano, namely a system of preliminary references through which national courts could send questions about the interpretation (and validity) of European law to the ECJ (Article 177). 46 signing ceremony on 25 March, Gaudet was optimistic about the future of European integration -but added, 'there is still much work to do'. 47 To conclude, the Legal Service early on developed a clear notion of the objectives to achieve in the construction of a European legal order. By the means of a teleological methodology, which emphasised the federal nature of the Treaty of Paris, the ECJ should, in its case law, establish itself as a constitutional court and build a legal order of a proto-federal nature. Before 1958 the Legal Service was quite isolated in holding this particular view on the future of European law, which beyond a narrow circle in the German foreign ministry, a few academics and to some extent Lagrange, did not achieve any breakthrough in the ECJ or in the wider national academic or professional legal elites. Perhaps the most important success before 1958 was the contribution of Gaudet and Catalano to the design of the new Treaties of Rome. In the EEC Treaty in particular, constitutional seeds were sown that would blossom if cultivated by a more progressive ECJ.
Breakthrough, 1958-65
The objective of the new EEC Treaty -the common market -was significantly more far-reaching than the Treaty of Paris, requiring sweeping measures adopted by the Council of Ministers and a well-functioning legal system to become a success. With the backing of Hallstein, now president of the EEC Commission, Gaudet and the Legal Service continued to work for a breakthrough for the constitutional interpretation of European law after 1958. Personally, Gaudet felt optimistic due to the new composition of the ECJ, which now included Catalano and a new young Dutch president of the Court, André M. Donner. The latter left a positive impression on Gaudet, leading him to believe that, like himself, Donner recognised the 'eminent role of the Court in the European construction'. 48 Considering the failure before 1958 to promote its federal vision of European law, the Legal Service now adopted a new double strategy. The first element was the establishment of the professional and academic infrastructure of European law, which had been so sorely missing in the 1950s. 49 The purpose of such an infrastructure, as Gaudet clearly explained to Commissioner Jean Rey in January 1962, was to implant European law in the member states. 50 Given that, under the Treaties of Rome, national courts were competent in the first instance to apply European law in the domestic legal orders, this task was vital. The new mechanism of preliminary references, which required the active co-operation of national courts, only reinforced this necessity.
The potential solution to this challenge came from below. A small French association of European law specialists, the Association des juristes européens (AJE), which had existed since 1954, found new vigour from 1958 onwards and took the initiative to create similar associations in all member states in order to establish a European umbrella organisation. 51 While the associations in Italy, Belgium and Luxembourg were set up in 1958 and 1959, it took the direct action of the Commission to bring Dutch and German jurists aboard in 1960 and 1961 respectively. 52 Finally, in October 1961, the Fédération internationale pour le droit européen (FIDE) would hold its founding conference in Brussels. 53 After a brief turf war with Directorate General IV for Competition (DG IV), the Legal Service became the sole reference point for FIDE in the Commission from December 1962. 54 However, as early as January 1962 an intimate relationship was established between the FIDE and the Commission at a meeting between Gaudet and the president of the Belgian association, Louis Hendrickx. The agreement was that the Commission could ask FIDE to author reports on various aspects of European law and in return the former would finance the basic costs of running FIDE. 55 Throughout the 1960s, Gaudet would continue to advise FIDE and the national associations on what academic topics should be discussed, as well as on the general co-ordination of their activities. While FIDE and the national European law associations did not quite achieve the impact on the inherently conservative national legal elites that Gaudet had initially hoped for, 56 they nevertheless contributed in important ways to the development of European law. As we shall see below, they facilitated test cases sent by the means of preliminary references, members legitimised the case law of the ECJ in academic commentary, and they organised numerous conferences and seminars to inform both national legal elites and European institutions about how European law was developing. 57 The second element in the Legal Service's strategy was to continue to prod the ECJ towards a constitutional interpretation of the Treaties of Rome. At the outset of the 1960s, it was unclear which elements of the new treaties would drive the development 51 See Alexandre Bernier in this special issue for more details. 52 59 Moreover, the programme of harmonisation fell under the jurisdiction of DG IV, which for political reasons took a passive stance on this question until the mid-1960s. Gaudet did not have the competence to question this policy. 60 Supporting preliminary references under Article 177 held out significant potential in Gaudet's eyes, but this strategy depended on the co-operation of national courts, something that still had to be secured. 61 Moreover, it was still an open question how the preliminary mechanism would be used; in the ECJ there was significant disagreement about the extent to which it required national courts to send questions to Luxembourg, for example. 62 Even after the first preliminary reference was notified in September 1961, the Bosch case (13/61), Gaudet seemed to believe that infringement cases brought by the Commission against member states under Article 169 would provide the main impetus to the development of a European case law in the coming years. 63 The shift in focus to preliminary references under Article 177 in the first half of the 1960s resulted in significant part from the unique constitutional context in the Netherlands. As a consequence of a series of constitutional amendments in the Netherlands in the 1950s, Dutch law would henceforth give provisions of international law, which were sufficiently clear to be binding on national citizens without prior legislative implementation, primacy vis-à-vis subsequently adopted national law. In late 1961 and during 1962, a network of Dutch lawyers and judges, all members of the Nederlandse Vereniging voor Europees Recht (NVER), recognised the opportunity that these unique constitutional provisions offered to facilitate the application of European law in the national legal order. 64 To explore this question an important obstacle had to be overcome: Dutch courts had been to this point extremely reticent in granting international law the required status to obtain primacy. 65 However, on 18 May 1962, the Dutch High Court, the Hoge Raad, in an important and controversial ruling, decided that with regard to the Treaties of Rome, the competence to decide on this crucial question fell within the competence of the ECJ. 66 Members of the NVER were critical in helping the court reach this result, including an advocate of one of the parties, C. R. C. Wijckerheld Bisdom (who also functioned as general secretary of the NVER), and two judges of the Court itself, C. J. J. M. Petit and G. Wiarda (the latter of whom drafted the ruling). 67 The first important case to address the potential directly binding nature of European legal norms, Van Gend en Loos, was argued by another member of the NVER, L. F. D. Ter Keuile, 68 and by another pro-European lawyer, Hans Stibbe. 69 The action was before the Tariefcommissie, a Dutch customs court, which in June 1962, prompted by the two advocates, sent a preliminary reference to Luxembourg. Here it inquired whether Article 12 of the EEC Treaty, which imposed a tariff standstill on all member states during the transitional period of establishment of the common market, had internal effect and created rights for individuals before national courts, and whether the Dutch government had breached Article 12 in this particular case. 70 When the Van Gend en Loos case reached the offices of the Legal Service, it was recognised that this was the defining moment. Now the time had finally come to pursue the full constitutional interpretation of the Treaties of Rome. In a unique move Gaudet prepared a policy paper to the Commission collegium outlining three different interpretations of the case at hand. 71 The first two were based on an international law 65 interpretation and rejected the internal effect of Article 12. The consequences would be bleak. The enforcement of European law would depend on national governments, to which the majority of the treaty stipulations were directed if interpreted through the paradigm of international law. The legal protection of citizens in the common market would be rudimentary and incomplete. The third interpretation proposed the establishment of a legal order where clearly formulated treaty stipulations, like Article 12, had internal effect in the legal orders of the member states and primacy vis-à-vis national legislation, whether antecedent or posterior. This would certainly create the most coherent and solid legal order to underpin the common market and protect the legal rights of national citizens. The way in which enforcement of European legal norms was solved, and the proposed hierarchy between national law and European law, were very close to a federal model. In a federal state all European legal norms would have internal effect so litigants would be able to invoke them before national courts, solely limited by how the latter used ordinary theories of statutory or constitutional interpretation with regard to the single European legal norm. 72 However, the Legal Service cautiously sidestepped this question by arguing that only the ECJ through the mechanism of preliminary reference had the competence to decide which European legal norms had internal effect. It was consequently left to the ECJ to decide the degree to which the European legal order would fully emulate the federal model. 73 The Commissioners chose this third, radical option. On 9 November 1962 the legal representative of the Commission, Leendert van den Burg, presented the quite audacious position of the Legal Service to the ECJ. The Legal Service made clear that the present case was of great importance to the enforcement of the treaties. Employing a teleological reading of the treaties, the Legal Service argued that the legal nature of the Communities went beyond international law, with its understanding of treaties as mutual contracts between states, and instead constituted a proper droit communautaire. This assertion was based both on the special institutional and legal character of the Communities and the far-reaching nature of des demandes préjudicielles de la 'Tariefcommissie' néerlandaise, HAC.BAC.371/1991.620, Affaire 26/62, Mémoire de la Commission de la Communauté Économique Européenne, Bruxelles 7 novembre 1962, HAC.BAC 371/1991, and Questions préjudicielles posées à la Cour de Justice par la 'Tariefcommissie' néerlandaise en vertu de l'article 177. Projet de P. V. 204ème réunion Commission. HAC.BAC.371/1991.620. 72 This implied that although not all European legal norms could necessarily be invoked by litigants before national courts (some were too vague, for example, and required further implementation or decision), the norms they expressed could still be used by the courts to interpret a national statute or administrative act or hold them unlawful. Francesca Bignami, 'Comparative Law and the Rise of the European Court of Justice', paper presented at the biennial meeting of the European Union Studies Association, Boston, MA, 3-6 Mar. 2011, 27. 73 Gaudet and the Legal Service were not particular clear with regard to which European legal norms should be directly applicable. Gaudet came close to suggesting a full federal model in a preliminary memo on the question of enforcement in April 1962, which would grant all European legal norms direct applicability. The argument that all European legal norms were part of national law on an equal footing from the moment of ratification, which was used in all the memos, potentially implied that they all had direct applicability. the common market. While the application of European law in the member states was the competence of national courts, the interpretation of how European legal norms were to be enforced was not a question of national constitutional law, as would be the case if analysed under the paradigm of international law; instead, it belonged within the competence of the ECJ. Due to the special nature of the Communities, Article 12 could not merely be considered a mutual obligation under international law addressed solely to the states. It was crucial for the legal security of the citizens that it was given an internal effect that they could draw upon before national courts. Finally, the Legal Service argued that the nature and objectives of the Communities implied that European law was given primacy vis-à-vis national law antecedent and posterior. With its presentation the Legal Service effectively offered the ECJ an entire legal philosophy of how to interpret the treaties and presented a new mechanism for enforcing European legal norms in the member states by the means of Article 177, which crucially would supplement the infringement procedures of articles 169-71. 74 The Commission position was not well received by national governments. Of the three member states that intervened in the case, Belgium and the Netherlands explicitly argued that the ECJ did not have jurisdiction. 75 All member statesincluding the third participant, Germany -argued that Article 12 merely constituted an obligation under international law between the contracting parties and consequently did not have an internal effect. 76 That the German government joined this position may seem puzzling considering the traditional strength of the constitutional understanding of European integration in the leadership of the Ministry of Foreign Affairs. Apparently a young jurist from the Ministry of Economics, Ulrich Everling, 77 handled the case in co-operation with the legal department of the Ministry of Foreign Affairs and the whole affair eluded the director of the latter, Karl Carstens, who furiously discovered the mistake only after the ECJ ruling had been issued. 78 The Advocate-General Karl Roemer concurred with the position of the three member states on the status of Article 12, although he did not agree with their assessment of the ECJ's lack of jurisdiction. 79 Given the vigour of national opposition, it was by no means certain that the ECJ would take the controversial step and follow the lead of the Legal Service. However, the nomination of two new judges -the Italian professor of private law Alberto Trabucchi and the French Christian Democrat politician Robert Lecourt -apparently 74 83 During the case deliberations the seven judges were split, voting narrowly (4 against 3) in favour of granting Article 12 internal effects. 84 The rapporteur of the case, Charles-Léon Hammers, promoted a ruling along the lines of international law, emphasising the contractual nature of the treaty, a position apparently supported by Riese and Donner. 85 However, just when the ECJ seemed about to side with the member state position, the two new judges Trabucchi and Lecourt managed to turn the tide with two memoranda, which both favoured granting Article 12 internal effects. Trabucchi and Lecourt managed to bring Rino Rossi and the Louis Delvaux to their side. One internal document has been published from the case, namely the memorandum by Trabucchi. 86 While it only gives us a most incomplete picture of the discussions between the judges, it does offer key insights into the argumentative logic of the majority behind the ruling. Trabucchi was primarily concerned with securing individual rights. He would -in contrast to the member states -not hesitate to grant self-executing status to Article 12 as an obligation directed towards the member states, since it constituted a negative obligation not to act. However, the key question was to what extent Article 12 also created rights for citizens applicable before national courts. Here Trabucchi did not believe that the doctrine of self-executing international law was sufficient. To secure individual rights, the ruling would instead have to be based on the legal system underlying the treaties and this system in turn would have to be interpreted as fully autonomous and crucially going beyond the doctrines of international law. Such a solution was, according to Trabucchi, most in line with the spirit of the treaty. To justify his argument, which shared the same teleological reading of the treaties as the position of the Legal Service, he did not refer to the latter but instead pointed to a standard work on international law, Völkerrecht by Alfred Verdross, and the supranational/federal position in the legal debate in general. 87 He was aware that the solution outlined would raise constitutional problems for Germany and Italy, which had both adopted so-called dualist constitutions in the post-war era, which only accepted the internal effect of international law in the national legal order by means of parliamentary implementation. Consequently, Trabucchi recommended 'for now' (pour le moment) that the Court respect the national jurisdiction with regard to primacy.
The ruling of the ECJ arguably had two core elements, both of which reflected the arguments of Trabucchi. The most important step was the teleological reading of the legal nature of the Treaties of Rome, similar to the one presented by the Legal Service, although the Court tried to underplay this by describing European law as a 'new order of international law' -a phrase that Gaudet did not particularly like. 88 This argument in turn was used -following similar logic to that of the Legal Service -to justify why Article 12 had direct effect, creating rights for national citizens applicable before national courts, despite the arguments by the three member states and the Advocate-General to the contrary. 89 At the same time the ECJ implicitly limited itself -at least at first -to an apparently narrow understanding of direct effect that included only treaty articles placing negative obligations on the member states. This was a cautious first step. Although the ECJ chose a federal doctrine to 86 The analysis of the reasoning of the majority inside the ECJ below builds on this document. It is reproduced in La formazione, 213-23. enforce the treaties, the narrow definition of which legal norms qualified limited the practical implications and consequently also the right of litigants to draw on European legal norms before national courts. Moreover, the ECJ remained silent on the question of primacy, apparently indicating that this belonged in the realm of national constitutional law outside the jurisdiction of the ECJ. To Trabucchiand probably the majority behind the ruling with him -this caution with regard to the primacy of European law was clearly politically motivated and intended to be temporary. There is little doubt, taking what we now know about the internal decisionmaking process into account, that the Van Gend en Loos ruling represented a breakthrough for the interpretation promoted by the Legal Service. This last had for long been the main and only actor pushing the ECJ towards accepting a teleological methodology to establish a constitutional practice in its case law. It presented the only position that demonstrated an alternative to the arguments of the three member states and the Advocate-General. The logic of Trabucchi's memorandum was similar to the interpretation of the Legal Service, even if he was careful to justify his argument with the academic opinion of a well recognised authority such as Verdross and not the Legal Service's position. However, at the same time the ECJ -apparently following Trabucchi's recommendation -adopted the Legal Service position in piecemeal and cautious fashion. In the aftermath of the Van Gend en Loos ruling, it was consequently not certain when and even if a doctrine of primacy of European law would be introduced in ECJ case law. 90 In its internal assessment of the ruling the Legal Service generally saw its position vindicated, but it was also noted that the question of primacy remained unsettled. 91 In the statements by judges and clerks following the ruling, it was apparent that opinions inside the ECJ were still divided. The two key protagonists behind the ruling, Lecourt and Trabucchi, and their two clerks, Roger-Michel Chevallier and Paolo Gori, trumpeted the ruling as a landmark, creating what Trabucchi now called a 'new legal order', 92 whereas Hammers, Riese, Rossi and Delvaux were largely absent from the debate. The split also became apparent on the question of the primacy of European law. To the majority this was surely the next logical step, but neither Rossi's clerk, Sergio Neri, nor Donner were convinced that this would follow automatically. 93 The latter enigmatically hinted that had the Court been asked directly, 90 Vauchez, 'Transnational Politics' argues that the doctrinal importance of Van Gend en Loos was 'manufactured' as revolutionary after the ruling by the investments of various legal actors from the ECJ, the Legal Service and FIDE. The ruling itself, he argues, remained ambiguous and unclear. This article argues on the contrary that Van Gend en Loos constituted a breakthrough for a new teleological methodology and overall interpretation of the nature of European law. If the ruling appeared openended this was mainly due to the political restraint of the majority behind the ruling and the evidence suggests that at least with regard to the question of primacy this was considered temporary. 91 it (the majority) would presumably have ruled in favour of primacy. In the case in hand, Donner argued, the ECJ had not had the jurisdiction to rule on the primacy of European law. As a consequence he found a balance between the national courts and the EC now existed, which meant that the full federal form had not yet emerged. 94 In the next year the Legal Service kept a close eye on developments in national law that could lead to the opportunity to address the question of primacy. To Gaudet it was not clear how this problem would be settled. With the non-committal position of the ECJ, it remained to be seen whether national courts would give primacy to European law. 95 A direct challenge to European law was, however, already under way. Two members of the Milan bar, a professor of constitutional law, Giangaleazzo Stendardi, and a lawyer, Flaminio Costa, were highly critical of the ongoing process of nationalisation of the Italian electricity company Ente Nazionale per l'Energia Elettrica (E.N.E.L), arguing that it was both unconstitutional and contrary to the EEC Treaty. In particular Stendardi had a long record of critical academic commentary about the lack of the rule of law in Italian society and believed that the new legal system of the EC could alleviate this by means of test cases through the system of preliminary references. 96 As a consequence, they asked a Milanese Justice of the Peace (guidice conciliatore) for a preliminary ruling on the nationalisation of E.N.E.L to both the Italian constitutional court and the ECJ. On 7 March 1964, the Italian constitutional court not only deemed the nationalisation law of E.N.E.L constitutional, it also most controversially denied the primacy of European law, giving instead primacy to national law by following the principle of lex posterior derogate legi priori. It argued that Article 11 of the Italian constitution, on the basis of which Italian membership of the EC had been enacted by parliament, was merely an ordinary act and therefore could be overruled by subsequent acts by parliament. At the time of accession the required two-thirds majority in the Italian parliament could not be mustered to implement the Treaties of Rome on the basis of a constitutional statute (legge costituzionale) that would automatically have ensured that European law overrode national statutes. 97 To the Legal Service, this ruling represented a direct attack on the EC. The judgment of the Italian constitutional court potentially undermined the reciprocity between the member states, a vital precondition for French EC membership due to the formulation of Article 55 of the French Constitution of 1958, and this at the very moment when French threats of exit from the EEC were the order of the day due to the stalling of negotiations over agricultural prices. It also threatened to create a permanent imbalance between the countries that had constitutionally accepted the primacy of international law, and those, such as Germany and Italy, that constitutionally required national parliaments to enact European law in the national 94 99 He thereby supported the memorandum just submitted by the Legal Service before the ECJ in the Costa case a week earlier, which had argued that the ruling by the Italian constitutional court posed grave dangers to the future of the Community. The Commission did not, however, find any wrongdoing in the Italian nationalisation of E.N.E.L. 100 Advocate-General Lagrange supported the necessity of granting European law primacy in his own presentation. By the means of his usual comparative methodology he argued that the Dutch constitutional model, which gave primacy to self-executing international law, was best suited to solving potential conflicts between European legal norms with direct effect and subsequent national legislation. He recommended that all member states find similar constitutional solutions to this serious problem or reconsider their membership of the EC. In contrast to Lagrange's approach, however, the ECJ held that the member states had in fact already accepted the principle of primacy with the ratification of the treaties -the principle was an unspoken part of this commitment. 101 Justifying this assertion, which was in fact similar to the argument in favour of primacy presented by the Legal Service in the Van Gend case, the ECJ cited the special nature of the Community and further refined the teleological interpretation first presented in the Van Gend en Loos ruling, tellingly now describing it not as a 'new legal order of international law' but as 'an integral part of the legal systems of the member states'. 102 Discussing the various articles of the EEC Treaty, which the nationalisation of E.N.E.L might have breached, the ECJ only attributed primacy to the articles, which it decided had direct effect, essentially emulating the model of the Dutch constitution instead of a general federal doctrine. 103 The substance of the case was rejected; the Italian nationalisation of E.N.E.L was not in contradiction with the EEC Treaty. 104 With the Costa v. E.N.E.L ruling, the ECJ took the second step and completed the legal system originally proposed by the Legal Service in the Van Gend en Loos case. If there had been any doubt about the nature of the Van Gend en Loos ruling and to what extent it reflected the position of the Legal Service, this was now removed. However, at the same time the two key doctrines were cautiously formulated. While the structure of the new European legal order had the appearance of a federal legal order, the core principles of enforcement and hierarchy were applied in a highly restricted way. Not all European legal norms would have direct effect and only those that did would have primacy vis-à-vis national legislation. The ruling was nevertheless generally praised by the legal commentary and seen as a logical confirmation of the Van Gend en Loos ruling. 105 Only a few critical voices, such as Belgian scholar M. Waelbroeck, did not find the 'Dutch model' suitable and regretted the limited fashion in which European legal norms would be applicable before national courts. 106 Costa and Stendardi shared this view and for this reason found the ruling disappointing. In addition Stendardi later argued the ruling did not respect the fundamentals of Italian law, which offered litigants the possibility to invoke all laws before national courts. With accession the Italian parliament had in one step inserted the entire treaties into the national legal order. 107 For the same reason the Italian Justice of Peace partly rejected the reasoning of the ECJ and held in its ruling in 1966 that Article 120 of the EEC Treaty, which the ECJ had not granted direct effect, actually could be invoked by litigants and moreover that the Italian nationalisation of E.N.E.L was in breach with this particular article. 108 To ensure the broad acceptance of the two new legal doctrines, the Legal Service in various ways orchestrated what constituted a veritable campaign in favour of the revolutionary new doctrines. Two weeks before the ruling on 1 July, the Commission bulletin -European Document -published Hallstein's speech from June together with an extract of an article by Catalano and the Costa position of Lagrange. 109 Likewise, immediately after the Costa v. E.N.E.L ruling, the Commission published another pamphlet in which Hallstein explained the importance of the new doctrines to the future of European integration, thereby turning a legal decision into a central question for the future of European integration. 110 The legal committee of the European Parliament, under the chairmanship of Fernand Dehousse, also took the initiative to submit a report on the new doctrines in early 1965, and Gaudet met with the committee and provided both legal detail and strategic observations. 111 In the debate in Parliament on the committee report on 15-16 June 1965, Hallstein turned up again to bolster the consensus in favour of the new doctrines. 112 To create support beyond the European institutions, the Legal Service could also now draw upon the legal networks established in FIDE as well as the national European law associations. With the new doctrines, this emerging field of law acquired a distinct identity that greatly helped differentiate European law as a field of study from other existing fields, such as comparative law or international law. 113 Key association members such as Ivo Samkalden (president of the NVER) and Catalano (now president of the Italian Associazione Italiana Giuristi Europei) contributed with legal commentary to legitimise the two rulings. 114 The national associations organised seminars on the most recent development such as the AJE, which had Lagrange discussing the Van Gend en Loos ruling at their annual meeting on 5 February 1963, and the German Gesellschaft für Europarecht, which organised a seminar at Bernsheim-Auerback on 10-11 July 1964 to deal specifically with the topic of the relationship between European and national law. 115 Finally, on the prompting of the Legal Service, the second and third FIDE conferences, in The Hague (1963) and Paris (1965) respectively, dealt squarely with direct effect and primacy, providing additional support for the two new doctrines. 116 In this way the first element of the Legal Service's strategy -developing the field of European law -greatly helped legitimise the second element -its effort to persuade the Court to adopt its 'constitutional' understanding of European law.
With the united front constituted by the ECJ, the Commission and the European Parliament, together with the emerging academic and professional world of European law behind the new doctrines, significant pressure would be applied in the following decades on the member states (and their judiciaries) to accept the new constitutional practice. However, the challenges involved in influencing the theory and practice of the inherently conservative world of national jurists, whether academic, professional or within the judiciary, were immense. Likewise, the difficulties were considerable in convincing national administrations and governments that European law went beyond the nature of traditional international law obligations. However, with the rulings of Van Gend en Loos and Costa v. E.N.E.L, the ECJ had nevertheless finally formulated a set of doctrines which held the promise to become the founding stones of a European legal order that would be significantly stronger than classical international law.
Conclusion
On basis of new archival evidence, we can now see the key importance of the Legal Service of the Commission in the establishment of a constitutional practice in European law, and finally vindicate Stein's claim. Indeed, if one felt the need to identify an author of the two new doctrines, the archival evidence strongly points to Michel Gaudet and the Legal Service. The Legal Service early on developed a federal and constitutional interpretation of European law, which it promoted both inside and outside the courtroom. Moreover, after 1958 it laboured intensively to establish a professional and academic field of European law to underpin the development of a strong European legal order. While the actions by the Legal Service were important, it would ultimately take a combination of unique factors in order for the Legal Service to succeed in its objective. Dutch constitutional reforms of the 1950s, in combination with a mobilised network of pro-European Dutch advocates from the NVER, would provide the key test cases on the applicability of European law in the member states. In addition, the composition of the ECJ decisively changed in favour of a more activist stance. These factors came together in the Van Gend en Loos case, where the new Court finally adopted the constitutional interpretation recommended by the Legal Service.
However, if the Legal Service position and judicial politics were of key importance, the ECJ put its own stamp on the key doctrines and on the legal order created. First, the majority inside the ECJ that developed the Van Gend en Loos ruling proceeded with great caution, limiting the practical effects of the doctrine of direct effect and postponing the adoption of the doctrine of primacy for a later occasion. Second, when the doctrine of primacy was finally adopted, this was done following the Dutch constitutional model, which meant that European law only had primacy vis-à-vis national legislation if the ECJ had granted it direct effect. The result was that although the ECJ adopted the teleological methodology and the constitutional interpretation of the treaties recommended by the Legal Service, the result was not fully a proto-federal legal order. The federal structure in terms of enforcement and hierarchy were arguably in place, but the doctrines were restricted to the extent where they would have relatively little practical consequence. It would ultimately take future case law to flesh out the doctrines more fully in the course of the 1960s and the 1970s. 
